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Presentation Outline:

1. Policy
2. What is covered
3. How to respond
4. Exceptions 
5. Cases and court decisions
6. Your questions

A cautionary note: this presentation is intended to cover the concept of the FOIA 
and its basic provisions. There is no substitute for consulting with your municipal 
attorney. Your municipal attorney can interpret the law in the context of your
community’s particular circumstances and the most recent case law.  



To really understand FOIA, a short history 
lesson is in order…

President Johnson signed the federal FOIA 
July 4, 1966:

“I signed this measure with a deep sense of 
pride that the United States is an open 
society in which people’s right to know is 
cherished and guarded.”



Then there was a transition…



Next was a scandal…Watergate (1974)



There was a Response… 

*And Michigan Legislature enacts…

*The Freedom of Information Act in 1976!

*The Open Meetings Act in 1976
*Both act were effective in 1977



2 ways to look at 
Michigan’s “Sunshine” Acts 



Policy of the Act:

It is the public policy of this state that all persons, except those 
incarcerated in state or local correctional facilities, are entitled to full and 
complete information regarding the affairs of government and the official 
acts of those who represent them as public officials and public employees, 
consistent with this act. 

The people shall be informed so that they may fully participate in 
the democratic process.
Courts literally quote this language.  (See Rataj v City of Romulus, COA, 9-23-14) 



What must you provide?

A “public record,” 

which is:  a “writing” which is prepared, owned, used, in the 
possession of, or retained by a public body in the performance of an 
official function, from the time it is created.



And what is a “writing”?

“Writing”" means handwriting, typewriting, printing, photostating, 
photographing, photocopying, and every other means of recording, 
and includes letters, words, pictures, sounds, or symbols, or 
combinations thereof, and papers, maps, magnetic or paper tapes, 
photographic films or prints, microfilm, microfiche, magnetic or 
punched cards, discs, drums, hard drives, solid state storage 
components, or other means of recording or retaining meaningful 
content.



Why we have a broad definition of 
document:



The significance?

“Writing” = paper/email/text/voice 
mail/entries on a mobile data terminal 



Basic Requirements of FOIA:

 Appoint FOIA Coordinator. This will be the person who will 
actually be responding to the FOIA request

 Reasonable Access / Reasonable Protection

 5 days to respond, with a 10 day extension



Basic Requirements of FOIA:

 AG confirms that city/village “guided by but is not bound by” its 
“best faith estimate” of when material will be provided (AOG 
7300, 12-12-17)

 You don’t have to create or compile a document that does not 
exist



Some Public Records Are Exempt from 
Disclosure Under FOIA

Common FOIA Exceptions:

 bids (until a bid is selected);
 test questions / answers; 
 tentative bargaining agreement
 Crime Victim Rights Act



Some Public Records Are Exempt from 
Disclosure Under FOIA

Common FOIA Exceptions:

Attorney-Client Privilege – must be a record that is between an 
attorney and client (city/village) containing privileged advice of a 
legal nature or client confidences.  Includes all agents or employees 
of the city/village who are authorized to act or speak for the 
city/village in relation to the subject matter of the communication.  
(Hubka v Pennfield Twp, 197 Mich App 117 (1992), 443 Mich 864 (1993). 



Some Public Records Are Exempt from 
Disclosure Under FOIA

Most frequently used exemption to withhold records from disclosure is invasion of privacy.

For this exemption the information must meet a two-part test (see Mager):

1) information must be personal (reveals intimate or embarrassing details of an 
individual’s private life, or confidential information relating to a person e.g. 
employees’ addresses and phone numbers (but see ESPN v MSU)  

2) release of it must not help the public understand the operation of the gov’t entity
If the information is not “of a personal nature” it is subject to disclosure w/o considering the second part of the test.



Exemption: Invasion of Privacy

Personnel records, for other than law enforcement, including salary 
and performance reviews, are generally not exempt.
E.g. Where a parent requested a copy of a teacher’s personnel file  

(Bradley v Saranac Comm. Schools Bd. of Educ., 455 Mich 285 (1997)

Information regarding medical, counseling, and psychological records and social security 
numbers is exempt



Exemption: Police Records

1) Investigative records compiled for law enforcement purposes – must show
that release would interfere with law enforcement proceedings

2) Records re operational plans, communication codes, covert law enforcement 
officers, informants; or personal information re officers, active or retired, or 
their families – generally exempt

3) Personnel records – generally exempt with some exception 



This was science fiction in 1976:



This was science fiction in 1976:



Today’s and Tomorrow’s Technology

Remember:  FOIA was passed in 1976

There was no such thing as email, text messaging, social media etc.



Today’s and Tomorrow’s Technology

 E-mail clearly falls within the definition of  “writing” . . . which brings it within the  definition of a 
“public record”.  

 So…..any e-mail which “is prepared, owned, used, in the possession of, or retained by a public body 
in the performance of an official function” would be subject to FOIA.

• Voice mail?
• Computer e-mail from home?

1) Your personal computer
2) Computer provided by city
3)  Your personal smart phone



Today’s and Tomorrow’s Technology

*A significant case is Howell Education Association v. Howell Board 
of Education
*This case provided a new concept known as purely personal 
communication
*The most important take away of the case is the content of the 
message is more important than where the message is stored



Additional FOIA Resource Materials

MML FOIA Resource Packet - available via the MML website 
www.mml.org – click on Resources/Information/FOIA

MML One-Pager Plus publications that reference FOIA.  Go to 
www.mml.org.  Click on “Resources,” then “Publications,” and then “One-Pager 
Plus.”

Michigan Municipal Law, chapter 5 “Sunshine Laws and Local 
Government” by Steven Mann and Ronald Liscombe;  published by ICLE in 2012, 
updated July 2018.     
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