
Congratulations,  You Won!!
Now what?

Michigan Sunshine Laws Part 2:  OMA

Christopher J. Johnson, MML General Counsel



Presentation Outline
1) Policy

2) The basics -- key definitions and the requirements of an open meeting

3) When must an open meeting be held…..When does an exception apply?

4) Technology, committees, sub-quorums and consequences of a violation 

5)     Key decisions of Michigan courts 

6)     COVID-19 Pandemic

A cautionary note: this presentation is intended to cover the concept of the OMA and its basic provisions. There is no substitute for consulting with your city or village attorney, 
who can interpret the law in the context of your community’s particular circumstances and the most recent case law.  



Recall how we got here - Watergate 



Open Meetings Act:

*The actual language in the statute is:

*MCL 15.262(a) which reads: “Public body” means any state or local 
legislative or governing body, including a board, commission, committee, 
subcommittee, authority, or council, that is empowered by state 
constitution, statute, charter, ordinance, resolution, or rule to exercise 
governmental or proprietary authority or perform a governmental or 
proprietary function; a lessee of such a body performing an essential public 
purpose and function pursuant to the lease agreement; … 



Policy of the Act

*The basic intent of the Act is to strengthen the right of all Michigan 
citizens to know what goes on in government by requiring public 
bodies to conduct nearly all business at open meetings.

*The Judicial View Is Consistent!
E.g.:  “We do not countenance the use of strained legalisms or 
evasions to undermine the intent of the OMA to promote open and 
responsible government.”  (People v Whitney (1998) 



Basic Requirements

Unless there is a specific statutory exception, all meetings of a public body 
shall be open to the public.

All decisions of a public body shall be made at a meeting open to the 
public.

All deliberations of a public body constituting a quorum of its members 
shall take place at a meeting open to the public, except for closed sessions.



So…the Open Meetings Act Applies if…

1. a public body (including committee, subcommittee)

2. meets with a quorum present (or constructive quorum)

3. convened for the purpose of deliberating toward or rendering a 
decision

4. on something on which a vote by the public  body is required and 
by which a public body effectuates/formulates public policy



A Meeting Is…

“Deliberation” has been defined by courts to mean any discussion toward 
a decision.

“…the act of carefully considering issues and options before making a 
decision or taking some action…”  (Ryant v Cleveland Twp, 239 Mich App 430 (2000)

Most recently, it was held that it was enough “that the quorum convened 
for the purpose of deliberating” i.e. actual deliberation not needed.
Markel v Mackley (Court of Appeals, November, 2016)



Is it a Meeting?  Sub-quorum Committees

In some instances public bodies have divided into multiple subcommittees, 
met in private and then provided advice to the public body.  Michigan 
courts have used the theory of “constructive quorum” to hold that this 
violates the OMA.

“Constructive quorum” = the court infers or implies that there was an 
actual quorum.
A Key:   Is the committee operating with the delegation of authority to 

perform a governmental function?



Basic Requirements –Notice/Minutes
 Regular meetings - post a list within 10 days of the first meeting of the new 
calendar or fiscal year.  Additional posting for each regular meeting is not 
required…but if there is a change in the schedule, it must be posted within 3 
days. Please note:  If you have a website, you must post these notices on the 
website.

 Special meetings and rescheduled regular meetings require 18 hour notice.

 Minutes must be kept of all meetings. Date, time, place/Members present, 
members absent/Any decisions made/Purpose(s) of any closed session that is 
called/All roll call votes taken.  GLVs may post minutes (synopsis of meeting) in 3 
locations instead of publishing them in the paper.



Basic Requirements - Public Comment

 Citizens have the right to address the meeting, and 
to tape or video record it

 The city/village may establish reasonable rules

A person may only be removed from a meeting due 
to a breach of the peace committed at the meeting



Basic Requirements - Public Comment

The governing body may limit citizens’ comments to a public 
comment portion of the meeting

 and restrict the amount of time an individual may speak….and 
when the public comment occurs (beginning, middle or end of 
meeting) 

 You cannot set a limit on the total amount of time.  (See OAG 5218 of 1977; Lysogorski v Charter 
Township of Bridgeport, COA 2003)



Closed Sessions – Calling It, Closing It

First, there must be an open meeting; then a motion, second and 
adoption of the motion to go to closed session–

a majority vote is required for a closed session for 1) discipline, 
personnel evaluation, etc. of official/employee, or 2) for collective 
bargaining. 



Closed Sessions – Calling It, Closing It

The other four exceptions require a 2/3 vote by roll call.

The roll call vote and the purpose for calling a closed session are 
entered into minutes of the open meeting.  Include the specific 
section of the act in the motion to go to closed session.



Closed Sessions – When Permitted

1)  IF requested by the named person, there may be one to consider 
dismissal, suspension or disciplining of, or to hear complaints or 
charges brought against, or to consider a periodic personnel 
evaluation of, a public officer or employee.



Closed Sessions – When Permitted

2) For strategy and negotiation sessions connected with negotiation 
of a collective bargaining agreement, if requested by either 
negotiating party.

Only if you are actually in negotiations or starting some time soon.

 But can strategize and build consensus. (See Moore v Fennville Bd. of Educ., 223 Mich. App. 
196.)



Closed Sessions – When Permitted

3)To consider purchase or lease of real 
property up to the time an option to 
purchase or lease of that property is 
obtained. Note that sale is not covered.  

(See 1979-1980 Mich. OAG No. 5284, pg. 389  The opinion reasons that it is advantageous to publicly “disclose all information 
concerning the proposed sale so that other prospective purchasers may have an opportunity to present additional offers.”)



Closed Sessions – When Permitted

4) To consult with an attorney regarding trial or 
settlement strategy in connection with specific 
pending litigation, but only if an open meeting 
would have a detrimental financial effect on the 
municipality’s litigation or settlement position.
Generally, “pending” means after a suit is filed in a court.  This exception does not apply to pre-

litigation settlement discussions unless an alternative dispute resolution process is being used (e.g. mediator, 
arbitrator). 



Closed Sessions – When Permitted

5) To review and consider contents of an application for 
employment or appointment to public office if the candidate 
requests that the application remain confidential.*

Interviews by a public body for employment or appointment to 
public office must be held in an open meeting.



Closed Sessions – When Permitted

6)   To consider material exempt from discussion or disclosure by state or 
federal statute – e.g. exempt under FOIA.
Examples: 
a written (not oral) opinion by your municipal attorney, due to attorney-client 
privilege under FOIA (be careful that the discussion remains on the topic of the opinion)

An appraisal for the period of time it is exempt under FOIA

Security plans (if exempt under FOIA)  



Closed Sessions – Minutes

 The OMA requires a separate set of minutes Audio tapes of a closed session are 
considered part of the minutes.

 The clerk or a designated secretary of the public body takes the minutes.

 The minutes may only be disclosed if required by court order in a civil action 
(even if person requesting closed session waives or withdraws request).  Thus, 
the minutes are exempt from FOIA.



Closed Sessions – Minutes

 The public body may meet in closed session to discuss the minutes 
of a closed session

 The minutes may be destroyed one year and one day after approval 
of the minutes of the regular meeting at which the closed session 
was approved.  (includes an audio tape)



Closed Sessions – Are Confidential!

When a council member reveals what happened or what was said in a closed 
session…

“…a member of a public body who discloses closed session minutes to the public in 
violation of section 7(2) risks both criminal prosecution and civil penalties under the OMA”  
(OAG 7061 of 2000, emphasis added) 

Can this be extended, to disclosure of not only the minutes, but also information that was 
discussed?  Arguably yes.  The AG was only asked about the minutes; and some municipal 
attorneys argue that the intent is to prohibit release of not only the piece of paper, but the 
content. 



Closed Sessions – Are Confidential! continued

Violation of ethics ordinance (if adopted and if covered)

Violation of council rules or code of conduct (if adopted and if covered)

Violation of a charter provision (if covered)

Violation of Robert’s Rules of Order (if adopted) which provides that a member may be 
censured for violating the confidentiality of an executive session.

Violation of one’s loyalty to the municipality – Oath of office

Violation of the State Ethics Act (potentially, re prohibition against divulging confidential 
information)



OMG! Did I Just Violate the OMA?

- OR -

The OMA vs the iPhone



Or….When 1976 Laws Collide with
21st Century Technology



The Technology Trap



The Technology Trap



The Technology Trap

Deliberating can also be done electronically.
Both Emails and texting can be a violation of the OMA.  For example, 
a city council member comes up with a great idea. The council 
member shares this idea with the entire council.  Then the other 
members of the council start replying via the “Reply All” feature of 
the email system.                     

See the problem?



The Technology Trap
Social Media also falls in this category!
Example:  Council Member 1 (of a 5 person Council) takes to her 
Facebook© Page to champion a great new idea. (Assume the idea 
relates to their role as a Council member.)  Council Member 2 does 
not like this great new idea and replies with a post of her own. Two 
days later, Council Member 3 agrees with Board Member 1 and posts 
a reply.  

See the problem?



The Technology Trap

In my examples, NONE of the procedural 
requirements of the OMA are followed.



Consequences of a Violation

The action in question may be invalidated.  Under the OMA, the AG, 
county prosecutor, or any person (which includes a newspaper) may 
bring a civil action in circuit court to challenge the validity of the 
action taken by the public body.



Consequences of a Violation

Per the Attorney General, “[a] public official who disseminates 
closed session minutes to the public in violation of this act…risks 
criminal prosecution and civil penalties.”  (OAG No. 7061, 2000)



Consequences of a Violation

The OMA also provides for criminal misdemeanor penalties
against any public official who intentionally violates the act.  
(90 days and $1,000 for the first offense; up to 1 year and 
$2,000 for the second).  



A recent press conference by our current 
Attorney General:

Nessel asked why people would be motivated to follow the law if no 
one is there to enforce it. 
“What I will say to you all publicly today, if you have those cases, if 
you have those instances where you see flagrant violations of these 
statutes, you should absolutely bring them to the attention of my 
office, because we take this very seriously, and there’s a reason why 
I’m out here going county to county to county all over the state,” she 
said.  The Alpena News 10/30/19



COVID – 19 Strikes…

The pandemic resulted in a number of Executive Orders by the 
Governor.

There was a number of law suits over the scope of the Governor’s 
authority to issue such orders.



COVID – 19 Strikes…

The Michigan Supreme Court has issued two very important 
decisions with respect to a Governor’s powers during an emergency.

These decisions covered the Emergency Powers of the Governor Act 
adopted in 1946 and the Emergency Management Act adopted in 
1976.



COVID – 19 Strikes…

The Court ruled that the 1976 EMA requires a Governor to receive 
the consent of the Legislature to extend an emergency beyond 28 
days.

The Court ruled that the 1946 EPGA was an unconstitutional 
delegation of legislative powers to the Governor.



COVID – 19 Strikes…

Since this decision of the Court, the Legislature passed and the 
Governor signed 2020 PA 228. Which has been amended a couple of 
times.

Virtual meetings are allowed for locally declared emergencies until 
December 31, 2021.  After that time, your city or village must meet in 
person.   Your city or village attorney will keep you up to date.  Keep 
following the MML’s website.



Chris Johnson’s 1st Rule of Public Service:

“It is not fun if you are sitting in jail.”



OMA Resource Materials

Resource materials include:

MML One-Pager Plus  Fact Sheet publications that reference OMA.  Go to 
www.mml.org.  Click on “Resources,” then “Publications,” and then “One-Pager Plus.”

Michigan Municipal Law, chapter 5 “Sunshine Laws and Local Government” by Steven 
Mann and Ronald Liscombe; published by ICLE in 2012, updated July 2018.

Open Meetings Act Handbook by Attorney General Bill Schuette 
Ghttp://www.michigan.gov/documents/ag/OMA_handbook_287134_7.pdf?20140423173722



We love where you live.

And we’re here to help!

www.mml.org
Ann Arbor (734) 662-3246

Lansing (517) 485-1314
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