



































Compliance with
Marihuana Tracking Act

Required

No reference or
requirement

Plant Resin Separation

Butane extraction
prohibitedin a
public place, motor
vehicle or inside a
residence or within
curtilage of a
residential structure
or in a reckless
manner

Butane extraction or
another method that
utilizes a substance
with a flashpoint below
100° F prohibited in a
public place, motor
vehicle or within
curtilage of any
residential structure

Possession Limits

Registered Patient
(18 years and older, but
can be less than 18)

2.5 0z. useable
marihuana & 12
plants*

Registered Caregiver
(5 patient limit)

2.5 oz. useable
marihuana & 12
plants per patient*

Other Persons
(21 years and older
under MRTMA)

Not permitted

(a) 2.5 oz. of
marihuana, of which
not more than 15
grams may be
concentrate;

(b) 10 oz. within one’s
residence;

(c) any amount
produced by plants
cultivated on the
premises; and

(d) 12 plants

Inconsistent Terms

Licensed marihuana
businesses

marihuana facility

marihuana
establishment

Equipment to grow,
process or use
marihuana

paraphernalia

marihuana accessories

Business that sells
marihuana

provisioning center

marihuana retailer

Certain parts of
marihuana plant

Usable marihuana and
usable marihuana equivalencies

Term not used

Marihuana-infused
products

Excludes products consumed by smoking;
exempts products from food law

Does not exclude
products consumed by










business person from going forward? Further, does this definition remove the judicial
deference and presumption of reasonableness that accompanies ordinances?

Specifically, an ordinance may establish reasonable restrictions on public signs related
to marihuana establishments, regulate the time place and manner of operation of marihuana
establishments as well as the production manufacture sale or display of marihuana accessories
and authorize the sale of marihuana for consumption in designated areas that are not
accessible to persons under 21 years of age or special events in limited areas and for a limited
time. A violation of ordinances regulating marihuana establishments is limited to a civil fine of

not more than $500. MRTMA § 6.

However, some of these regulations are problematic. The ability to establish reasonable
restrictions on public signs related to recreational marihuana, being content-based, likely runs
afoul of the holding in Reed v. Town of Gilbert, 135 S.Ct. 2218 (2015). Further, MRTMA does
not, unlike the MMFLA, specifically authorize a municipality to exercise its zoning powers to
regulate the location of marihuana establishments. Rather, the MRTMA authorizes ordinances
that “regulate the time, place, and manner of operation of marihuana establishments.”

The use of the time, place, and manner First Amendment test on the ability of
government to regulate speech is ill suited and inappropriate to the licensure and regulation of
local businesses. One cannot help but believe that the choice of the time, place and manner
language was an intentional effort so as to permit marihuana establishments to heavily borrow
from established legal precedent that largely circumscribes the ability of governmental
authorities to restrict speech. Specifically, valid time, place, and manner type of restrictions

must:
1) be content neutral;

2) be narrowly tailored to serve. a significant governmental interest; and
3) leave open ample alternative channels for communication.

Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) citing Clark v. Community for
Creative Non-Violence, 468 U.S. 288, 293 (1984)

The above formulation is not consistent with Michigan zoning law doctrine, which,
although subject to the due process and equal protection guarantees of the Fourteenth
- Amendment, generally requires that there be a reasonable governmental interest being
advanced by the regulation. See Charter Township of Delta v Dinolfo, 419 Mich 253, 268 (1984).
To this end, the only clear reference to the zoning power is the grant to municipalities to reduce












excise fund created by the imposition of a three percent tax on gross retail sales at provisioning
centers. However, under the terms of the MMFLA, if a law authorizing the recreational or
nonmedical use of marihuana is enacted, the tax on medical marihuana sales sunsets 90 days
following the effective date of the new law. MCL 333.27601.

The MRTMA seeks to fill the gap created by the loss of the three percent excise tax
under the MMFLA by creating marihuana regulation fund through the imposition of a 10
percent excise tax (which would be in addition to the six percent sales tax) on the sales price of
marihuana sold or otherwise transferred by a marihuana retailer or microbusiness to anyone
other than another marihuana establishment. However, the sale to be allocated to
municipalities is reduced to 15 percent and before any money is provided to cities, villages, and
townships in which a marihuana retail store or microbusiness is located, the State is made
whole for its implementation, administration, and enforcement of the Act—and until 2022 or
for at least two years, 520 million from the fund must be annually provided to one or more
clinical trials approved by the FDA that are researching the efficacy of marihuana in the
treatment of U.S. armed services veterans and preventing veteran suicide. MRTMA §14.

The net effect for municipalities could result in more money under the MRTMA than
under the MMFLA. This is because: a) the tax rate levied is over three times higher under the
MRTMA (10 percent v. 3 percent); b) there is a larger pool of potential consumers (registered
patients and caregivers v. all persons aged 21 and older}; and, c) the allocation to municipalities
under the MRTMA is based on the number of marihuana retail stores and micro businesses as
opposed to all types of marihuana facilities under the MMFLA. However this this not take into
account that if a municipality does not permit recreational marihuana retail establishments, it
will not receive any revenue under the either the MMFLA or MRTMA, but will still have to deal
with the social consequences of marihuana use that it may not prohibit under the new law.

The following table illustrates the differences between the two statutory approaches
based on assumption of $1 billion in sales, State expenses being recouped by applicable fees, a
municipality having one percent of the total number of medical marihuana facilities or

recreational retail businesses.

MMFLA MRTMA
Total Annual Retail Sales $1,000,000,000 $1,000,000,000
Applicable Excise Tax Rate 3 percent 10 percent
Amount of Excise Tax Fund $30,000,000 $100,000,000
Less Allocation for Veterans’ 0 -$20,000,000
Health Research $30,000,000 $80,000,000
Percentage Allocated to 25 percent 15 percent
Municipalities
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